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settiement fund
right for your

client?

Current tax law allows plaintiffs fo select a structured-settlement program
that meets their needs and financial goals while maintaming
the settlement’s tax-free status.

A qualified seitlement fund (QSF)
alloews claimants fo sef up structured
settlements without defendants' participa-
tinn, 5o plaintiffs can receive the tax advan-
Lages of these setllements oo Werms hal
best meet their needs. Although QSFs are
commondy wsed to settle class action liti-
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gation, they alsa offer advantages to plain-
in recent years—including Vizoadmo v.
Micrusal? Conp, Prople v. Fhilip Moeris,
Ire., the Nasdaq Market-Makers antitrust
case, and the Austrian and German bank
Holocaust litigation—have incorporated
{J5Fs into their master trust agreements'
Some federal courts have even adopted
rules of civi] procedure for establishing
these funds for class action bywsuits and
individual claima?

The O5F—created in the early 19905
ﬁmwmixuinilﬁﬂﬂduw[ntmﬂ

Revenue Code—is the latest in a series of
tax-code changes that were made to
adidress defendants’ concerns about par-
ticipating in structured seltlements. [n the
insured defendants worried that payments
1o settlement trusts would not be tax
deductible, as were lump-sum payments
made directly to claimants. Defendants
wanted to deduct a payment indo a settle-
ment trust or olher deferred arvangesnent
in the year they muade the payment, rather
than in the year the trustes chose to dis-
tribute the payment to the beneficiary. To
address this concern, Congress enacted
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§468H in 1986.

ment funds (DSPs), which the Treasury
Department expanded via regudatory rul-
ing in 1993 to include QSFs. Qualified set-
tlement furds include the designated sel-
tlement fund plus liabilities under tort,
enviranmental, breach-ofcontract, vioks-
tion-of -Law, ard other daims s designated
by the TRS, The primary diffe renoe between
a Q5F and a DSF is that a Q5F allows a
broader range of claims to be considered,
including enviranmental and breach-of-
contract claims. Also, a QSF needs contin-
uing oversight of the court or govermiment
entity that created I A DSF does not.

Revenue Procedure 93-54 treats a DSF
or Q5F as a “party to the suit or agree-
ment” and allowe a defendant or its
insurer to settle one or more claims by
agreeing to pay a cash settlement into the
fund.® The defendant can release its Habil-
ity and receive a tax deduction for the full
amount paid, just as it would with any
cash settlement.

Once the money has been depesited into
the fund, it then can be paid in cash to the
plaintiffs, paid into a trest or supplemental-
needs trust, or used to buy a sbtructured-
settiement annuity that would provide the
same tax advantages o the injured parties
as a struchred settlement purchased by a
defernclant insurance carrier.

After the fund has been established, the
together to settle important details, They
discuss whether a trust ought to be set up
to preserve government benefits such as
Medicaid. They also consider whether or
not to use a tax-advantaged structured set-
tlement, how cash will be alfocated, how
beneficiaries will be designated, and
whether the plaintiff attorney shoubd struc-
ture legal fees.

Q5Fs offer defendants several advan-
tages. By paying money into a fund, the
defendant fulfills its obligations to the
plaintiff and gets an immediate tax dadue-
tion for payments made. This is true
whether or not the litigation is a class
action. The full release and immediate tax
deduction simplify the settlernent and tax
situation, which may encourage defen-
dants to settle cases,

Professional
administrators
specialize in
establishing and
running qualified
settlement funds so
plaintiff attorneys can
focus entirely on
settling the case.

A gualified settlernent fund must meet
three criteria:

= It must be established by arder of a
government entity and remain suhject o
the condinuing jurisdiction of that entity.

s [t must be established to resobse one
or more claims.

+ [t must be kept in a segregated
account.

Personal injury cladms

These funds may be particularly effec-
tive in certain personal injury cases:

When #t #s necessary ov desirshle to pro-
tect government benefits. The plaintiff in
a case we handled was in a coma and Treed
in a nursing hame. Her settlement and
thase of other parties to the case were paid
into a QSF. The fund earned interest while
various government agencies involved in
the plaintiff's angoing care—such as the
Centers for Medicare & Medicaid Services
{formerly the Health Care Financing
Administration) and the Social Secunity
Adrninistration—considerad approval ofa
supplemental-needs trust that had been
drawn up for her benefit. Only after the
supplemental-needs trust was approved
were allocations made from the QSF and
b trust funded.

When there is a dlspaie over the allocs-
tiom: of benefits. Since a QSF is subject to
the continuing jurisdiction of the govern-
ment entity or judicial body that formed it,
that entity is the final decision-rmaker in
benefits allocation. This is particularty ben-

eficial to plaintiff sttorneys who sometimes
get caught between clients who are com-
peting among themsebves for larger seftle-
ment allocations. The attormey doesn't
have to choose sides and can stay out of a
silualion thal coubd damage hls or her rels-
tonship witha client.

When the claimant wants a structured
settlement and the defense will not coop-
enade. In the 1980s, struchured settiements
were almost exclusively propased by defen-
dants’ insurers, Few plaintiff attorneys
used their own structired-setilement con-
sultants, and if they did, it was strictly to
evahmte an offer from the defense.

Many insurance carmiers used consul-
tants who had integrity and offered honor-
tage and offercd structured scttlements
only through affiliated Life-insurance com-
panies on terms that were unfavorable to
plaintiffs. Some made it diffcult for
claimants to consult with thedr mwn struc-
tured-settlerment advisers: They imposeda
policy that denied the plairtils consultant
compensation from the commission built
into a settlernent’s pricing.

A qualified settlement fund gves plain-
tif attorneys a tool to combat abusive or
self-serving insuvance carriers. In fact, the
tegislation that created QSFs bars defen-
dantz from funding a structured settle-
ment using an affiliated insurance carrier,
and it prohibits any party related to the car-
rier from administermg the fund?

Since the structured-settlement com-
munity has come to accept that consul-
tants may work with plaintiffs and their
attoameys, it is common for consultants on
both sides to work together to fund a struc-
tured settlement, with or without a QSF.
The availability of QSFs may keep defen-
dants’ consultants working to get the best
annuity rates possible, which will help the
claimants and defendants get the highest
rate of returmn on the structured settlement.

Establishing a fund

Professions] administvators specialies in
establishing and renning QSFs. This allows
plaintiff attorneys to focus entirely on set-
tling the case, leaving the mechanics of the
fund to the administrator. The attorney
should take precautions to make sure that



TRIAL = Janwary 2002

ey O wany b dio this is o Lse ane whin
is bonded and insured.

The administrator will draw up a pro-
posal ior setting up a fund and submit it to
a court or governiment entity to be estah-
lished. Then, the administrator will
arrange for a taxpayer idendification rum-
ber amd set up a fund sceounl.

Onece the defendant deposits money
dle the financing of any trusis or shrue-
tured settlements, as well as immediate
cash pagments to the injured parties, case
expenses, and attorney fees. Structured
settlements are assigned to companies
awned by he msurance Guriess that issue
settiernent anneities. The payment siream
i set before setthement, and the fund does
ot reeecd adkditional oversight. That is one
of the primary advantages of sbructured
settlemenits.

The administrator will also file tax
returns for the fund, including a final
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returm once all the moniss are distriborbed.
Interest earned by the fund will be taxed in
the highest federal corporate tax bracket.
Muost states will tax the interest as well ©
Heawewer, since most of the interest eamed
vtk have been held by the defendant or
in a non-Lnterest-bearing escrow account
if the fund had not been established, in the
kot run the interest benefits the claimant.

Owverall, a QSF can simplify settlement.
fior an amaoumt that, i accepbed, will be pasd
directly into the iimd. (The plaintif attor-
ey has the fund drafted, approved, and set
up before settlement talls, even though the
defendant may not cooperate.) In class
actions, the fund administrator will then
settle the claims of each plaintiff,

Although QSFs have many advaniages,
they dho imvodbve sorme comples begal and tax
issues. Consulf a tax attorney or other tax
prolessional before you procesd.

L you determine that 3 QSF might be a
good opbion for your client, set up a fund.

(QSFs can give plaintiffs and their attomeys
control of the allocation of settlement
money and ensure that plaintifs” ﬁmru:m
needs are met.
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